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DETAILED ACTION 

1. This communication is in response to applicant's amendment filed November 13, 
2006. Claims 1-6, 37-38 and 42-47 are currently pending in this case. Claims 1, 37, 
38. and 42 have been amended. 

Response to Arguments 

2. Applicant's arguments with respect to claims 1-6, 37-38 and 42-47 have been 
considered but are moot in view of the new ground(s) of rejection. 

■ 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented ordescribed in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

4. Claims 1-4 and 6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Ehlers et al (US 5.572.438). 

5. Regarding claim 1 - 

Ehlers discloses A method for providing at least one program to a utility of a commodity, 
the program aimed at managing demand for the commodity, the utility delivering the 
commodity to at least one customer site, the customer site having a plurality of devices 
which use the commodity, including the steps of: 

defining a program at the utility having a subset of the plurality of devices for 
which usage of the commodity may be managed by activating the program (e.g. col 9 In 
9-10. 50-55); 
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delivering the commodity to the subset of devices (col 3 In 55-65); 

measuring the instantaneous rate at which the commodity is being delivered to 
each device of the subset of devices (col 15 In 5-10); 

sending the instantaneous rate for each device within the subset to the utility (col 
15 In 15-10); and 

determining at the utility, in real time, a capacity associated with the delivery of 
the commodity to the subset of devices that may be available for management by 
activating the program (e.g. col 14 In 60-col 15 In 15). 

6. Regarding claim 2 - 

Ehlers discloses a method, as set forth in claim 1, including the steps of: 
activating the program (e.g. col 32 In 57- col 33 Jn 5); and, 
subsequently measuring at least one of a rate and a change in the rate at which 

the commodity is being delivered to the subset of the devices (e.g. col 15 In 5-10). 

7. Regarding claim 3 - 

Ehlers discloses a method, as set forth in claim 2, including the step of 
determining an actual capacity of the commodity saved by activating of the program 
(e.g. col 14 In 60 - col 15 In 50). 

8. Regarding claim 4 - 

Ehlers discloses A method, as set forth in claim 3, including the step of providing at 
least one of an alternate rate and a billing adjustment rebate to at least one customer 
as a function of the actual capacity managed at the related customer site by the 
program (e.g. col 12 In 3-20). 



Application/Control Number: 10/628,519 Page 4 

Art Unit: 3621 

9. Regarding claim 6 - 

Ehlers discloses a method, as set forth in claim 2, including the step of verifying 
management of the devices within the subset of the devices (e.g. col 12 In 2-60). 

Claim Rejections - 35 USC § 103 

10. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 1 . Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ehlers et 
al (US 5,572,438). 

12. Regarding claim 5 - 

Ehlers does not specifically disclose a method, as set forth in claim 4, wherein the at 
least one of an alternative rate and a billing adjustment is also a function of historical 
usage information. However, Ehlers does disclose both variable rater billing (e.g. col 28 
In 63-65) and historical usage or consumption monitoring (e.g. col 27 In 5-40). It would 
be obvious to one of ordinary skill in the art at the time the invention was made to put 
these together and make historical consumption a factor in determining variable rate 
billing. 

14. Claims 37-38 and 42-47 are rejected under the same criteria as above. 

15. Examiner's note: Examiner has cited particular columns and line numbers in 
the references as applied to the claims above for the convenience of the applicant. 
Although the specified citations are representative of the teachings in the art and are 
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applied to the specific limitations within the individual claim, other passages and figures 
may be applied as well. It is respectfully requested from the applicant, in preparing the 
responses, to fully consider the references in entirety as potentially teaching all or part 
of the claimed invention as well as the context of the passage as taught by the prior art 
or disclosed by the examiner. 

Conclusion 

16. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Cristina Owen Sherr whose telephone number is 571- 

272- 671 1. The examiner can normally be reached on 8:30-5:00 Monday through 
Friday. 

1 7. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew J. Fischer can be reached on 571-272-6779. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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18. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Cristina Owen Sherr 
Patent Examiner, AU 3621 
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